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BBEOEHWE

AKTyaNbHOCTb TeMbl UccnegoBaHns obycnosseHa TeM, 4TO BONLLWIMHCTBO OpraHmn3aunm
BeOyLMX 0eATeNbHOCTb Ha TeppuTtopun Poccninckom ®epepaumnm rno opraHn3auMoHHo-
npaBoBON hopMe ABNAITCA opugnvyeckumm nuuamMmu. Kopuanyeckmum amuomMm, coriacHo
paxxgaHCKOMY Koaekcy Poccnnckon denepaumm, NnpusHaeTCsa opraHm3aumns, Kotopas
nmeeT obocobneHHOe NMyLLLEeCTBO 1 OTBEYaeT MM No CBOUM 0b6sA3aTeNbCTBaM, MOXET OT
CBOEro uMmeHu npuobpeTaTb N OCYLLECTBAATbL FPaXKgaHCKMe rnpaBa U HeCTu
rpakgaHckmne ob6a3aHHOCTU, ObITb NCTLOM N OTBETYMKOM B cyae. OHO JO0/HKHO BbITb
3aperncTpmpoBaHoO B e4MHOM roCylapCTBEHHOM peecTpe IpUaANYeCcKNX Nuy, B 04HON 13
OpraHn3auMoOHHO-NPABOBbLIX POPM.

Ho 1 ceHTa6pa 2014 r. BCe KOMMaHNN AENNCb HA KOMMEPYEeCKne n HeEKoMMepYeckKme.
Tenepb e n Te, U gpyrve OONoJIHUTENbHO NoApa3fnenAalTCa Ha Koprnopauum v
YHUTapHble opugndeckmne nuua. C 1 aHeapsa 2015 r. nuameHeHNa KOCHYJIUCh
HEeKOMMepYeCcKNX opraHusaunim, 0eaTenbHOCTb KOTOPLIX NpeaycMmaTpuBaeT
[esaTeNbHOCTb, B pe3yJsibTaTe KOTOPOW opraHm3auma nosy4daeTt npubdbiib. 3TN
opraHu3aummn OOJIXKHblI UMeTb UMYLLEeCTBO OLeHO4YHasa CTOMMOCTb UMyLLeCcTBa He MeHee
10 000 py6. 3Tn ycnoBus He NpeayCMOTPEHbI A1 YAaCTHbIX YYPEXAEHUN U Ka3eHHbIX
npeanpuaTun.

Llenbto pa60TbI ABNIAETCA nccsiegosaHme CylwHOCTU U NMPaBOBOIO NMoJio>xXeHn4d
ropnanvyeckmnx anu,.

Ons nocTuxeHns uenn HeobxoanMMo peLlnTb psag 3aaav:

e PACCMOTPETb COBPEMEHHbIE B3rAbl Ha lOpUANYECcKMe N1LA B FPaKJaHCKOM
npase;

e BbISIBUTb TUMbI, BUAbI U (DOPMbI IOPUANYECKUX JTNLL;

e PACCMOTPETHb KJAaCcCUDMKaALMIO PUANYECKUX NUL, B CBETE PedOpMUPOBAHUS
rPa)k[laHCKOro 3aKoHoAaTesNbCTBa.

O6beKkT nccnenoBaHms - ropunanydeckme Jimua B rpa>XgaHCKOM rpasBe.



Hay4yHo-MeToamn4yeckas ocHoBa paboTbl - 3aKOHOAATENIbHbIE U HOPMATUBHbIE aKThl,
TPYAObl YYEHbIX-NPaBoBenoB, y4yebHasa nutepaTtypa, nybnnkaynm B nepnogmnyeckmx
n3gaHnaXx.

CTpykTypa paboTbl. PaboTa BKkOYaeT BBeAEHME, ABE I1aBbl, 3aKJl04eHne, CANCOoK
NNTEepaTypbl.

NNNMABA 1. NMPABOBbBIE OCHOBbI OPUAUNYHECKUX JINL
B rPAXKXOAHCKOM IMNPABE

1.1. NMoHATHEe IopUuaAnYeCcKUuXx nuu,

MNMepBble opunanyeckme nuua belan ewe B npase [peBHero Puma, HO Torga oHu eule
TOJIbKO HAa4YMHaIN NYyTb CBOEro pa3BuUTUA N UMENN TOJIbKO BHeLlHee CXOACTBO C
COBPEMEHHbIM MOHATMEM OpraHusaunm: obliee MMyuLecTBo, UMYLLLECTBO OpraHm3auunn.
Ho y>xe B To BpemMs Oblna kKnaccudunkaums opngnyeckmnx nuy,. Tak, Hanpumep, 6bi1o
pa3geneHne no obbemy npas Ha rocygapCTBEHHbIE U YaCTHbIE, N0 hopMme
COBCTBEHHOCTM - Ha rocyapCTBEHHbIE N YaCTHbIE[1].

B cooTBeTCTBUKN C NYHKTOM 1 cTaTbu 48 NpakaaHckoro Kogekca Poccnmnckom
depepaunmn opnanyeckoe ML 3TO - opraHusaumns, Kotopas umeeT obocobneHHoe
MMYLLECTBO N OTBEYaeT UM No CBOMM obAa3aTenbCTBaM, MOXXET OT CBOEro MMEHMU
npuobpeTaTb N OCYLLECTBAATb FPpa>kgaHCKMe rnpaBa N HecTn 0683aHHOCTN, BbITb NCTLOM
N OTBETYUKOM B cyne[2].

CyLWHOCTb NPaBOBON KOHCTPYKLUN «IOpPMANYECKOE NNLO0» NCCNefoBaNacCb y4EHbIMU
pPa3HbIX CTPaH Ha NPOTSXXEHUWN BCEro CyL,eCcTBOBaHMA aHHOW (hopMbl OpraHmM3aumnm
npeonpuHNMaTeNbCKON gesaTenbHOCTU. MNpu 3ToM pa3pabaTbiBaincb n 060CHOBbLIBAINCH
TEOPUN CYLLLHOCTU IOPUANYECKOro nLa, KOTopble, pa3inyatoTCa B 3aBUCMMOCTU OT TON
NCTOPUYECKOWM 3MOXN N COOTBETCTBYOLWEN € CUCTEMbI MPON3BOACTBEHHbLIX OTHOLWEHWUN,
B YCJIOBUAX KOTOPOM NPeaAnpUHUMAINCh NOMNbITKN BbIACHUTb CYLLHOCTb IOPNONYECKOr0
nnya3]. OgHaKo K e AMHOMY MHEHUMIO YYEHbIe TaK U He NPULLIN, YTO CBUAETENbCTBYET O
CJ/IOXKHOCTW YKa3aHHON IOpUONYeCckon KaTeropmm Kak o6bekTa Hay4HOro no3HaHums, a c
y4eTOM ee POoJIN B SKOHOMMNYECKOM Pa3BUTUKN rocynapcTBa - 06 akTyasIbHOCTU U
HeobX0AMMOCTM ee AafiIbHENLLINX TeopeTU4eckKnx nccnegosaHun. Tak, B pOCCUNCKOWN
DOPEBOJIIOLMOHHON UMBUINCTUKE PEasibHOCTb IOPUANYECKOro nmua otctamean H. Jl.



OiosepHya n N. A. TTOKPOBCKUI, HAa3BaBLUNN €ro «XKMBOWN KNETOYKOW COLMasibHOro
opraHusMa». [JOCTOMHCTBOM 3TOro noaxoa crtajla BO3SMOXXHOCTb 06bACHEHUS Hann4ns
CcobCTBEHHON BOIM U MHTEPECOB IOPUANYECKOro INLa, a TEM CaMblM CaMOCTOATENIbHOCTH
ero BbICTYMNJIeHUs B KayecTBe cybbeKkTa rpaxaaHckoro obopoTa, XO0TH npupaBHUBaHNE
IOPUONYECKOro sinua K (pn3nyeckomy Toxxe rnpru3HaBasioCb UCKYCCTBEHHbIM. Teopus
«eCTeCTBEHHOro mua» B Havasie XX BeKa pacnpocTpaHuniacb N B aMepukaHCKoOM rnpase.

oCcnoAcTByOLWEN TEOPMEN B COBETCKON LNBUINCTUYECKON OOKTPUHE CTasa Teopus
Konnektuea, obocHoBaHHaA B paboTax C. H. bpaTycs. CornacHo 3Ton Teopumn
topuanyeckoe NmMuo ABASETCA peasibHO CYLLEeCTBYOLWNUM counanbHbiM obpa3oBaHmneM,
NMeLWnM «TacKon cybcTpaT» B BUAe KoINeKTUBa ero paboTHNKOB, 38 KOTOPbIM CTOUT
BCEHapPOAHbIVN KOJIJIEKTUB TPYOALWMNXCSA, OPraHM30BaHHbIN B rOCylapCcTBO (Teopus
avpekTopa HO. K. Tonctoro). Apyrve y4yeHsole nogyepKkmnBaim Takxe posb
AOMUHUCTPALMKM roCyJapCTBEHHOr 0 Iopuan4Yeckoro nuual4l.

B coBpemMeHHON HayKe nNpeanpuHUMAlOTCA NOMbITKU onpenesieHns CyLWHOCTH
topuanydeckoro nuua. Npu aToM nccnenoBaTenun, No CyTU, OCTAKOTCA Ha TeX xe
MO3nNLMAX, 4TO N NX NpepLlecTBEeHHUKN: NMbo 060CHOBbLIBAOT (PUKTUBHOCTb NPaBOBOWN
KaTeropuum «ropunandeckoe nnuyo», 1Mbo BbiCKa3biBalOT A0BOAbI B MOOOEPXKKY
naoeaancTnyecKux NoCTpoeHnn. HeCOMHEHHO, 3aCy>XnBaeT BHUMAHNA UHTErpaTUBHbIN
noaxon As8 aHann3a MHOroypOBHEBOW, MHOIM0ACMEeKTHOM CYLLHOCTU I0pnanNyeckoro
nvuals]. B aToMm nogxone BblaesieHbl TPU CYLLHOCTU IOPUONYECKOro nua:
obuwiecounanbHaga (BHELWHNI B3rNa4 Ha opuandyeckoe nnuo), obuienpasoBas (NMpaBoBon
B3rnsa4) U MHCTUTYUMOHaIbHaA (Bblpa)keHne ocobon ngen, BHYTPEHHEN JIOMNKN
KOHKpPEeTHON npaBoBon hopMbl). KOpngmnyeckoe nmuo peanmsyeT naet coumanmsauymm
4yesloBeKa, ero y4acTus B COLMaIbHO-NPAaBOBON KOMMYHUKAL NN, B LULMPOKOM CMbIC/IE
topngnyeckoe amuUo — 3To 0popMUBLLAACS, MHCTUTYLMOHAIN3UPOBAaHHAsA COLUMANIbHOCTb
yenoBeka, ero obuiecTBeHHas, KONJIEKTUBHAA NMPMpPOoAa, ero coymabHble pyHKUNN,
MHTepeckl[6]. B npnHUMNe, 3Ta Teopusa He OTMeTaeT 3Ha4YeHne KOHCTPYKL UK
OpPNONYeCcKoro anua oasa 3KoOHoMuU4eckon cdepsl. JIMwb NO-MHOMY pacCTaBAAOTCSA
AKLEHTbI, yTBEPXAAH, HTO MOMEHT coumManm3aumnm, CBA3aHHbIN C n3obpeTeHnem um
ncnosb3oBaHMeM hOpMbl LOPNONYECKOrO NnLa, bonee BaXXeH A5 CTaHOBIEHUSA
obuwecTBa B LUenoM[7]. Oo4HaAKO XxO0Tenocb Bbbl OTMETUTL UCMOSb30BaHME CJI0Ba
«n3o0bpeTeHme». HeCMOTpSA Ha aKTMBHOE OTCTPaHeHne oT Teopun pukLmm, asTop, TeM
He MeHee, NCMOJIb3YeT Te TEPMUHbI, KOTOPbIe MOAYEPKNBAIOT NCKYCCTBEHHOCTb
npouecca obpa3oBaHMs MPaBOBOro MHCTUTYTa LPUANYECKOrO NMua. 3TO
noaTBep>XXnaeTcsa 1 npu onpegeneHnm obenpaBoBon CyWHOCTN. OHa COCTOUT B TOM,
4TO opUuaNYecKoe Lo eCcTb NpaBoBas JIMYHOCTb, CO34aHHAA CUHTETUYECKNM Ny TEM:



nocpeacTBOM BbigeneHuns, obocobneHns 4acTm NpaBoOBbIX Ka4eCTB, CBONCTB, APYyrux
3/1eMeHTOB NPaBOBOW JINYHOCTU YenoBeKa (He CBA3aHHbIX C ero YaCTHbIM, «(PU3NYECKUM»
CyllecTBOBaHMEM) 1 nocseayrowero nx obbeanHeHns B HOBOM (hopMe (B paMKax HOBOM
NPaBoOBOWN BHELLIHOCTU) B Lensax Hanbosiee NosIHOM peannsauunm ero coumasibHO-NMPaBOBbIX
WHTepecoB. Ha Haw B3rnag, 3To onpegesieHne B bonbLien cTteneHn xapakrtepumsyeT
nepeBoHa4vasibHble POPMbl BOSHUKHOBEHUS IOPUANYECKUX JIUL, U MaJiOo CBA3AHO C
COBpPEMEHHbIMU 3KOHOMUYECKUMN NHCTUTYTaMu[s].

FOpnanyeckoe ANLO — 3TO MHCTUTYLIMOHANN3NPOBAHHbIE, NosyymBLLUne 06ocobneHHoe
CYLLEeCTBOBAHNE, CAaMOCTOSTEIbHYIO IPUANYECKYIO XKN3Hb NPAaBOBbIE€ CBOWCTBA Y€JI0BEKA
(ogHOro nnm MHorux). OaHako obocobsieHe HEKMX NPABOBbLIX CBONCTB OAHOI0 NnLa
(4yenoBeka) B NPaBOBYIO MPUPOAY OPraHn3aLMn BO3MOXHO UCKIHOYMUTESIbHO Mo
coobpa’keHnsIM 3KOHOMMYECKOro nopsaakal9l.  4aHHbIN BbIBOA, HE O3HAYaeT, YTo Noj
lopMANYECKUM JTIMLOM HaMW MOHMMAETCA HeKas 3KOHOMUYECKas Uan noJinTnuyeckas
peanbHOCTb. KOpnanyeckoe nnLO BCerga ocTaeTcs NpaBoBbIM UHCTUTYTOM, TaK Kak
JaHHas KOHCTPYKLMS MOXET CYLEeCTBOBATh /IWLLb B paMKax onpeaesieHHoro
npaBonopsiaka, NpU3HaoLWero Haam4yme noaobHbIX KaTeropuii[1i0]. B 3HaYMTeNbHOM
KONIM4YeCcTBe CUTYaL WA 3aKoHOo4aTe b Co3aaeT abCcotoTHO HOBYIO (DOPMY Ha OCHOBE, Kak
MPOrHO3HbIX MJIAHOB Pa3BUTUSA 0OLLIECTBA, TaK U onpefeneHHOro poaa 3abnyxaeHuin
(co3HaTeNbHbIX UK CNyYalHbIX). HO, HECMOTPSA Ha pasMymne UCTOYHUKA BO3HUKHOBEHUS
TOW NN UHOW PpOPMbI, MPABOMNOPSA0K NEFNTUMUPYET XKU3HEAeATeNbHOCTb NoA006HbIX
obpa3zoBaHUin. KOHCTPYKLUMS IOPUANYECKOr0 LA HanpsaMyto CBsi3aHa C o6wmnmmn
noKasaTesi MU PasBUTUA SKOHOMUKW, 3aBUCUT OT Hee. [Tpn 3TOM BbISIBJISEMbIE U3bSIHbI B
KOHCTPYKLIMM I0PUANYECKOro NINLLA U 3aKOHOAATENbHOr0 pPeryampoBaHns 4aHHOro
WHCTUTYTa BbI3bIBAOT HEFATUBHbIE MOCNEACTBUSA B MHbIX 06/1aCTSAX NPaBOBOro
perynampoBaHms [11].

B KOHEYHOM cYyeTe, IpPUaANYecKoe JINLLO eCTb NMPONU3BOAHOE OT NMPaBOBOWN JIMYHOCTU
yesnoBeka. Ho 3aeck ecTb onpegeneHHble NnpoTneopeymns. C 04HOM CTOPOHbLI, OH NULLET,
4TO opPUANYECKOoe JINLLO XKNBET NPAaBOCO3HAHNEM, NMPaBOBOM AEATENIbHOCTLIO,
pelweHnsaMuK, Bonen Yenosekal12]. KOpnanyeckoe N1Lo MOXXeT pacCMaTPUBATLCA Kak
pellaloLlas NpaBoBas MHCTAHLMS, Kak caMocTosATeNlbHaa ocobas npaBoBas BonsA[13]. OHO
ecTb ocobas cpepa NpaBoOBO XU3HeAEATEIbHOCTY YesI0BEKa.

BmecTe ¢ Tem B MpaBOBOM HayKe CyLLEeCTBYET U MHOE BO33peHune Ha npupony
IOPUANYECKOro inua, KOTopoe, Ha Haw B3rnapg, Hanbonee 4eTko onpeaenseT NPUYUHGI
KaK LUMPOKOro NMPUMEHeHUs 3TOW NpaBoOBON KaTeropun B obopoTe, Tak n
CYLLECTBYIOLWYIO NPaKTUKY NCMOJIb30BaHUA KOHCTPYKLUN IOPUANYECKOro nnua gns
OCYLLEeCTB/IEHNSA OENCTBUN, KNaccudunumpyemblix Kak 3s10ynotpebneHme cBoMmMm npasamm



U XKe npaBoHapylleHne. Opuanyeckoe MU0 — 3TO CBepxyenoBeyeckas CyLLIHOCTb,
KOTOopas B OT/INYME OT MHAMBMAYYMA poxxaaeTcs 6oraTton n TeopeTndeckm
KOMMEeTEHTHOWN B MPaBOBOM CMbICJIE.

Ina Teopun npaBa ABASETCS XapaKTepPHbIM NpU3HaHWeE B KayecTBe cybbekTa npasa
NOAEeN N NX KONNEKTUBLI. [py 3TOM 3a4acCcTylo cCaMa KaTeropus lopuanyeckoro amua
NpefCcTaB/SeTCA HECKOJIbKO «CXXATOW» Mo CBOEMY coAep)kaHuto. MNpensaraemMbie
KaTeropum 3a4acTylo NPUMEHSIIOTCS b K PU3NYECKUM JINLAM, NPX 3TOM B CaMUX
NccnenoBaHMsX 0CTAETCS OTKPbITbIM BOMNPOC OTHOCUTEJIbHO BO3MOXXHOCTU
MCMOJIb30BaHNS BBOAHbLIX MOHATUIA K OPUANYECKMM NMuaM. Ha Haw B3rnag, npu
npoBeneHnn obLienpaBoBbIX TEOPETUYECKMX NCCNEeA0BaHMNN HEOOX0ANMO YYNTbIBATb TE
NnocnencTBus, KOTOpPbIe OHU MOTYT Bbi3BaTb M B OTPAC/IEBLIX HAayKaX[14].

HecoMHeHHO, 4TO YeNnoBeK TakXXe ABNAETCS B PaMKax NPaBOBOM AeNCTBUTENIbHOCTU
NpaBoOBOWN peasibHOCTbIO. IMEHHO NpPaBO CO34aeT HEKYD MCKYCCTBEHHYI0 0060/104KY A1s
PYHKLMOHMPOBAHNA YesloBeKa KakK NMpPaBoOBOro MHCTUTYTa. OaHako abconoTn3npoBaTh
JaHHbIN npouecc 6eccMbicieHHO. KOpuanyeckoe N1Lo y)Ke AaBHO BbILLJIO 3a npeaessbl
JIOFMYECKOro NOHUMaHNA YesioBeka Kak cybbekTa npasa. ObpalleHne K uctopum
BO3HUKHOBEHUS [AaHHOW KOHCTPYKLMWN He BCerja OaeT NoJIOXKUTEesbHbIe pe3yibTaTbI[15].

OcHOBHOW MeTOA0/I0rn4eckon npobaemon coBpemMeHHOro nepnoaa HaMm npeacraBnseTcs
3HaYMTesIbHas OTOPBAHHOCTb OOl eTeopeTNYeCKMX U 0TpacsaeBbIX NCCIeA0BaHU
npupoabl topnagmnyeckoro anua. C o4HON CTOPOHbLI, 3TO HE AaeT BO3MOXKHOCTb
obHapy>XeHuns BCeN COBOKYMHOCTU CYLLECTBYOLWMNX HELOCTATKOB TPaANLNOHHON
KOHCTPYKLUN N ee COOTBETCTBMSA peasibHbiM NnoTpebHoCcTAM obopoTa, € Apyron, He
nponcxoanT abcTparnpoBaHnUsa OT KOHKPETUKN NpaBONpUMEHeHUs 1 nociaeayrouiero
nepexona Ha 6bonee BbICOKUIN ypoBeHb 0606LLEeHNS.

HekoTopble NpaBoBeAbl ONpPenensoT PUANYECKOE INLO KaK KaTeropuo rpakaaHckoro
npasa, CO34aHHY0 019 YOOBNETBOPEHUS ONpeneneHHbIX peasibHbIX NoTpebHocTen
NMYLLLECTBEHHOr o (rpakaaHckoro) obopoTa. O4HAKO, OPUANYECKOE NNLO MOXKET TaKXe
Y4aCTBOBATb B rPa>KAaHCKUX, TPYOOBbIX, aAMUHNCTPATUBHbIX, FTPa*kAaHCKO-
NnpoueccyanbHbIX U MHbIX NPaBOOTHOLWEHMAX. OTCloAa B TEOPMU NpaBa BO3SHUKAET eLlé
ogHa npobnema - npobnema NpaBoCyObLEKTHOCTU IOPUONYECKOrO NLA[16].

MNocnepoBatenn MUKLMOHHOW TEOPUU, KaK NpaBuo, NPU3HaAOT HeaeecrnocobHOCTb
IOpPNONYeCcKoro inua 1 pewarT BONMpPOC y4acTuUsA ero B NpaBoOOTHOLLIEHMNN C MOMOLLbIO
WHCTUTYTa NpencTaBUTeNbCTBal17].



B @aHI/10-CAaKCOHCKOM MPaBOBEAEeHUN HE COAEPXKUTCSA YETKON KOHLUENLUMN IoPpUaANYecKoro
NNL@: OZIHM aBTOpPbl Yepes NPU3HaKM LPUANYECKOro n1ua paspellatoT npobnemy
NPU3HAHUA PasnnyHbIX 06pa3oBaHNN LLPUANYECKUMN NMUAMW. [TPU 3TOM MOHATUSA
«topuanveckoe JINLo» N «KOPNopaLmna» NCMOb3YIOTCA KaK CUHOHUMbI; Apyrue -
nccnenyoT BOMNPOChl 0 HEMNOCPEACTBEHHOM NpUpoae LPUANYeckoro amua. OTMETUM, YTO
noHsATMe Kopriopauumn B CoeanHeHHbIX LLUTaTax AMepuke BKJOYaeT cieaylume Buabl
opraHusauuin: nyb6amyHble, BKAOYAOLWME rocy4apCTBEHHbIE N MyHULIMMAIbHbIE OPraHbl;
nonynybnunyHble, cay>xalwme obLmMM Hy)XKAaM HaceneHus; npeanpuHMMaTenbCckme nam
4YacTHble; HenpeanpUHUMaTENbCKME[18].

MNpeacTaBnaeTCs, 4TO MPaABOCYOBLEKTHOCTL IOPNAMNYECKOr0 LA HeNb3a OTpULaTh, OHa
COCTOUT N3 NPaBOCNoCObHOCTM 1 aeecnocobHOCTN, KOTOPbIE, KaK U3BECTHO, BO3HUKAIOT
€4VNHOMOMEHTHO - C MOMEHTa rocyapCTBEHHOW perncTpaymmn. NpaBocybbEKTHOCTb
onpenensieT BO3SMOXXHOCTb IOPUANYECKOro nnua 6biTb y4aCTHUKOM MPaBOOTHOLLEHWA.
NMpaBoCNOCOOHOCTb IOPMANYECKOrO nLa - 3TO CNOCObHOCTbL MMeTb Npasa,
COOTBETCTBYOLLUME LENAM AeATeNIbHOCTW, NPeayCMOTPEHHbLIM B €ro y4peaunTesibHbIX
OOKYMEHTaX, N HECTU CBSA3aHHbIe C 3TON Lenbto 0653aHHOCTM (CT. 49 NparkgaHCKOro
Kogekca Poccumnckon depepauunn (MK PO)[19]).

TeopeTuyeckoe 060CHOBaHME HaNMYMs 0eecrnocobHOCTU LPUANYECKOrO NINLa NPU3BaHO
onpeaennTb MO3ULINID OTHOCUTENIbHO (POPMUPOBAHNS BOJIN U BOJIEU3bSABJIEHUS TAKOT 0
cybbekTa npaBa U, cnenoBaTeslbHO, BO3MOXHOCTU NMPUBNEYEHUS ero K opuanyeckom
OTBETCTBEHHOCTU. KpoMe TOro, C n3y4yeHMem TEOPUN IOPULNYECKOrO /ML TECHO
CBsi3aHa npakTunyeckasn npobnemMaTmka npupoabl OpraHoOB PUANYECKOro AnLal20].

B cT. 54 N'pa>xgaHCcKoro kogekca LLBenyapum ykasbiBaeTCH, 4TO lopnanyeckme nmua
cymTarTCca aeecnocobHbIMM ¢ MOMeHTa obpa3oBaHMA OpraHoB, MPenyCMOTPEHHbIX
3aKOHOM MK yCcTaBoM. [leecnocobHOCTb opnandecKmnx nuu oTmevaeTcs B Pecnybnmkax
YKpauHa v MonpgoBa. A B 'paXoaHCKUX Kogekcax benopyccnmm n KasaxctaHa
0eecnocobHOCTb PUANYECKNX NNL, OTAESIbHO HE BblaensaeTcs[21].

CornacHo n. 1 ct. 53 NK PO opngnyeckoe nmuo npnobpeTaeT rpa>kgaHckue npasa v
nPMHUMaeT Ha cebda rpa>kgaHckme oba3aHHOCTM Yepes CBOW OpraHbl, AeNCTBYyOWME B
COOTBETCTBUU C 3aKOHOM, MHbIMU MPABOBbLIMN aKTaMWn U y4peanTelbHbIMU AOKYMEHTaMMU.
Takum obpa3om, feecnoCcobHOCTb PUANYECKOr0 LA POCCUNCKUM 3aKOHo4aTenem
packpbliBaeTCs Yepes geecnoCcobHOCTb ero opraHos.

3. 0. MaTBEeBa CYMTAET, YTO BONS HOPUANYECKOrO ML HE MOXKET CYLLEeCTBOBaTb B
OEeNCTBUTENLHOCTU, U 015 €e BO3HUKHOBEHUNS HEOBX0AMMO AENCTBUE peasibHO



CyllecTByloLero cybbekTa, KakoBbIM ABASETCSH JINLO, BbINMOAHAKOLLEE DYHKLMN ero
opraHa. 3Tum cybbekToM aABNAETCS pusnveckoe NnLo, KOTOPOE CaMOCTOATENbHO
NEencTByeT B paMKaX NpPeaoCcTaB/IEHHbIX eMy MOJIHOMOYMI, NPOSBASAA B NMPoOL,ecce CBOEN
NesTenbHOCTN COBCTBEHHYO BOIO[22].

Ncxons u3 faHHbIX pacCy>XAeHuin, cneayeT BbIBOL O TOM, YTO (haKTUYECKU BOJISI OpraHa
lOpPUANYECKOr 0 NLIA ABNSIETCSA BOJIE CaMOro pUANYeckoro anLa, Tak Kak Hanpas/ieHa
Ha yJ0BneTBOpeHne ero notpebHocTen.

B cBA3un ¢ 3TnM nHTepecHo MNMoctaHosneHwne NneHyma BAC P® ot 30.07.2013 Ne 62 «O
HEKOTOpPbIX BONPOCax BO3MeLeHNs yObITKOB NMLaMu, BXOAALWMMN B COCTaB OpraHoB
IOPUANYECKOro Nnua»[23], rae cyaam pasbaCcHAETCs, 4To MU0, BXoAsllee B COCTaB
OpraHoB topuan4YecKkoro nmua, o64a3aHo 4enCcTBOBaTb B MHTEpEecax Ipuandeckoro amua
0o06pocoBeCcTHO U pa3yMHo (M. 3 cT. 53 K P®). B cny4ae HapyLlleHns aTon oba3aHHOCTH
ONPEKTOP O0/KEH BO3SMECTUTb YObITKN, MPUYNHEHHbIE OPUANYECKOMY JINLY TaKUM
HapyweHueM. B 3ToM e lNocTaHOBNEHUN MPU3HAKN HEPA3YMHOCTU OEeNCTBUN
(bespencTeus) oupeKkTopa, B HaCTHOCTU, HarNpuMep, CoBepLUeHNE ONPEKTOPOM COENKN
be3 cobnogeHns obbIYHO TPeDYOLLMXCA NN NPUHATBIX B LAHHOM IOPUANYECKOM NNLLe
BHYTPEHHMX Npouenyp 4518 COBEPLUIEHUS aHANOrMYHbIX caenok[24]. Npn3HaHue 4encTBunmn
opraHa ynpasieHUs Iopnan4eckoro amua rno pocCMNCKOMY 3aKOHOO4ATENbCTBY
BMHOBHbIMN NOCTAB/IE€HO B 3aBUCUMOCTb OT CTEMNEHN NPOSABAEHHON 3a60TANBOCTMU U
OCMOTPUTESIbHOCTU[25].

CnefnyeT OTMETUTb, YTO YKa3aHHbI€ Pa3bsACHEHMNS B LLEJIOM COOTBETCTBYET onpeaesieHnto
obuwen obsazaHHOCTKM 3ab60Thbl B NpaBe CLUA. Tak, cornacHo § 8.31 MogenbHOro 3akoHa o
npegnpuHnMaTenbCkmnx Kopnopaumsax CLUA 1984 r. oTBeTCTBEHHOCTb MOXeT ObITb
BO3J/10’)KEHA Ha ANPEKTOPOB, €C/IN AENCTBUA He Bbln coBepLlueHbl «406pOCOBECTHO.
IdNeMeHT Hann4ymna gesHusa (bes3nencTens) B aMepuKaHCKOM KOPNopaTMBHOM MpaBe
TPaONLMOHHO CBA3aH C HapyLeHneM obsa3aHHOCTENn aupekTopos. O6Lwmmn
ob6sa3aHHOCTAMM cymTatoTCca duty of care (o6a3aHHOCTL 3ab60Thl) 1 duty of loyalty
(06s3aHHOCTbL S10ANLHOCTK). B AaHHOM c/iiy4ae npencrtasnseT nHtepec duty of care,
KOTOpas 3aKJlo4aeTCsa B TOM, 4TO «[InpeKTop BbIMOAHAET cBoM 0643aHHOCTM (1)
nobpocoBecTHO; (2) ¢ Takonm 3aboTon, C Kakon Bbl 4eNCTBOBasI MPM aHANOMNYHbIX
obcTtosaTenbcTBax; 1 (3) Taknm ob6pa3om, 4TO OH pa3yMHO MoJslaraeT, 4TO AEeNCTBYET B
MHTepecax Kopnopauunun». ObuekopnopaTMBHbLIN 3aKOH WTaTa denasap («DGCL»)
O[HaKO pa3peLllaeT KOpnopaunsam BKJOYaTb B CBMAETENIbCTBO perncrpaumnm
«onpaBaaTesibHY0 OrOBOPKY», OrpaHUYMBatoOLLYO UM NPAKTUYECKN CHUMAIKOLWLYIO C
ONpPEKTOopa JIMYHYIO OTBETCTBEHHOCTb MO BbIMJaTe AEHEXHOW KOMMEeHcaunmn 3a
HapyLleHne 06583aHHOCTY NMPOSABAATb OO/KHYO OCMOTPUTENIbHOCTbL. YTO HE OTMeHsAeT



TpeboBaHMA NPOSABAATbL AO/IKHYIO OCMOTPUTENBHOCTb, @ CKOpee 3allulaeT ANPEKTOPOB
OT HECEHWUS INYHOWN OTBETCTBEHHOCTW MO BO3MELLEHNIO MaTepuanbHOro yuiepba.

1.2. Tunbl, BUAbLI U POPMbI IOPUONYECKUX JTUL,

C MoMeHTa yTBepXaeHus KoHuenumm pa3sBuTns rpakiaHCKoOro 3akoHogaTeIbCTBa B
2008 r. onpepeneHbl HOBbIE MOAX0Obl K TPAONLNOHHOMY UHCTUTYTY

topuanYeckoro auuael. KoHuenuusa ykasasa BeKTop peopMnpoBaHns B LLESIOM
pa>KgaHCKOro kogekca Poccunckonm degepaunu, n B TOM 4YMUCe OAHOMO U3 BaXKHENLLNX
WHCTUTYTOB, KaKUM SIBNISIeTCA topnagmnyeckoe nmuo[27]. Npexae scero, opmandeckoe
nmuo — cybbekT rpaXkaHcKkoro npasa. MIHTepec K HeMy B COBpPEMEHHbIX COLMasIbHO-
3KOHOMUYECKMX YCNOBUAX O4EeBULEH, MPUYEM CO CTOPOHbI YY4EHbIX Pa3INYHbIX
oTpacrsieBbIX HayK, NMpaBonpuMeHuTesien, NnpeanpuHUMaTesnbCKoro coobuiecTsal2sl.

N3meHeHnsa, BHeceHHble B 4eTBepTyto rnasy K PO depnepasbHbIM 3aKOHOM

oT 05.05.2014 Ne 99-03, cyuwiecTBeHHbl. Bo-nepBbIX, B HOBOW pefakunm ct1.48 K PO
0aHO HEeCKOJIbKO HOBOeE ornpefeneHne NnoHATUSA lopuamnyeckoro nmua. B npexxHem
onpeneneHnmn 4eTKOo yKasblBasioCb, YTO lOpuan4eckoe nnuo co3gaeTcs Ha npaBe
cobcTBeHHOCTU NnMbo nMHOM BewHOM npaBe. Cenyac Kputepum obocobneHns nmyLiecTaa
IOpPNONYECKOro nua ncyesnm n3 geuHnynm, 4To NO3BONSET paclMpPUTEsIbHO
TOJIKOBaATb MPaBOBOM CTATyC IOPUANYECKOrO INLLA U cogep>XaHne ero npasomMo4ymn. Bo-
BTOPbIX, HOBEJIION ABNAETCS yCTaHoBMeHHasa MK PO knaccmpumnkayma lopnagnvyecknx nmy,.
MNpenctasnseTca uenecoobpasHbiM 06paTUTb BHMMaHUE MMEHHO Ha KiacCcudukaumio, He
CTaBs Uenn AOKTPUHasbHO pa3obpaThbCsa B CYyLHOCTHOM 3HA4Y€HUN HOBbIX MpPaBuJl.

B 2012 r. ®epepasibHbIM 3aKOHOM OT 30 nekabpsa Ne 302-d3 BHeceH psag

n3MeHeHuUn B 'K PO, B YaCTHOCTMK B CT. 2 NOSABUIIOCh MOHATUE KOPNOPATUBHbLIX
OTHOLUEHUWN, TO €CTb OTHOLLEHNIN, CBA3AHHbIX C y4aCcTUEeM B KOPNOPaTUBHbIX
opraHmsaumax nauv c yrnpasnaeHnem nmm29]. Tenepb B NnpegMeT rpa>K4aHCKoro rnpasa
BKJIIOHAIOTCA Hapsaay C UMYLWEeCTBEHHbIMU U INYHBIMU HEUMYLLLECTBEHHbIMN TaKXXe 1
KopropaTuBHble OTHOLLEHNA[30]. 1o CyTu, KOpnopaTUBHbLIE OTHOLLUEHUSA - 3TO BUL,
NMYLLLECTBEHHbIX OTHOLUEeHUN, UMetLLnX 0CObeHHOCTU. CXOXKeCTb C
AOMUHUCTPATUBHBLIMW OTHOLLUEHUSIMN BOBCE He MO3BOISIeT UX OTOXOECTBAATb.
KopnopaTuBHbIe OTHOLIEHNSA OCHOBaHbl Ha paBeHCTBE CyObeKToB, Hanpumep,
AKLMOHEPOB, KOTOPble CaMOCTOATEIbHO PeLLaloT, KakK pacnpenenaoTca ouBnaeHabl,
BOMPOCHI yrpaBiieHUs akuMoHepHbIM obLecTBOM. BBegeHne B npeaMeT rpa>KgaHCKoro
npaBa KOPNopaTUBHbLIX OTHOLLUEHNI ABNISETCH Npennocbl/IKON HOBOWN KllacCnukaumm



opunandeckmx auuy B MK PO. KOpnanyeckme nvuua noapasnenstoT Ha KoOprnopaTUBHbIE U
yHUTapHblie. Ob6obLaoWwmin NpM3Hak KOPNopaTUBHbBIX OTHOLLEHWUI 3aK/II04aEeTCS B TOM,
YTO OHM OCHOBAHbI Ha YJ1IEHCTBE B TOW NN NHOW KOPMNOPATUBHOM OpraHn3ayun, To eCcTb
3TO BHYTPUKOPMOPaATUBHbIE OTHOLLUEHNSA, OHN BO3HMKAIOT C LEesblo yrpaB/ieHns
Kopnopauwnen[3i].

NpencrasngeTcs, 4TO B TOM BUAe, Kak 3TO ChOpMyIMpoBaHoO B CT. 2 K PO,
topuanyYeckas rnpmpoaa KoprnopaTUBHbIX OTHOLLEHUW OCTaeTCs HeonpeaeneHHoN.
CnepyeT B COBOKYMHOCTU paccMaTpmBaTb 0COBEHHOCTU KOPMOpaTUBHbLIX OTHOLLEHWN
nny. B Hnx o6beanHeHbl ABa NpU3HaKa - Y1eHCTBO 1 yrpassieHne[32].

B cooTBeTCcTBUU C K PD K KOpnopaunsaM OTHOCATCHA KOMMep4Yeckne n HekoMmMmep4eckue
opraHm3aumm onpeaeneHHbiX OpraHn3ayMOHHO-NMPaBOBbIX (POPM: XO3ANCTBEHHbIE
TOBapuLecTBa (MosHbie N Ha Bepe); oblecTBa C OrpaHNYEHHOW OTBETCTBEHHOCThIO,
aKumoHepHble obuwecTBa (NybnndHble n Henybnn4dHble). «Ac4esno» ns MK PO obiecTso ¢
OOMOJIHUTESIbHON OTBETCTBEHHOCTbIO. K KOPMOpaTUBHLIM KOMMEPYeCKUM Iopnanyeckmum
NMuaM OTHOCUTCA KpeCTbsAHCKoe (dhepMepcKoe) X0391NCTBO, co3gaBaeMoe B hpopMe
NPOn3BOACTBEHHOIO0 KoonepaTmBa UM XO39NCTBEHHOIN0 ToBapuliecTsa. MIaMeHeHne
MPaBOBOro CTaTyca KPeCTbSAHCKOro (hepMepCcKoro) Xo3sancTeo npon3sowsio ewe B 2012 r.
depepasbHbIM 3aKOHOM Ne 302-®3 o1 30.12.2012 emy 6b110 NpefoOCTaBAEHO NPaBO Ha
Hba3e cBoero nMyLecTea co3faBaTb OpUANYECKOe NNL0, 3aperncTpmMpoBaBLUNCH B
COOTBETCTBUMU C 3aKOHOL4ATENIbCTBOM B YCTAaHOBJ/IEHHOM nopsaake[33].

MpaBOBON MHCTUTYT KOPMOPATUBHbIX HEKOMMEPYECKNX OpraHnsaunin B coepeMeHHom MK
P® - 3TO NpakKTn4eCcKn BCe HOBbIe npaBuia. HekoTopsble cTaTbh B K PO nmetot
HyMmepauuio ¢ uHoekcamu 10, 14 n gaxke 7-1, HanpumMmep, 123. B npaBonpuMeHeHnun, Ha
Hall B3rnspn, 3To Co34acT onpeneneHHble npobnembl. Cpeam KopnopaTUBHbLIX
HEKOMMEPYECKNX OpraHn3aunii - noTpebntenbckmn koonepaTue, obLEeCTBEHHbIE
opraHmsaummn, accoumaunm n Coto3bl. MI3BeCTHOE TOBaApPULLLECTBO COOCTBEHHMKOB XWJbS
ABNSIETCA BUAOM TOBapuLlecTBa COOCTBEHHUKOB HeABMXMMOCTHN (CT.123 TK P®). HoBble
opMbl KOPNOPATUBHLIX HEKOMMEPYECKUX OpraHM3aummn - Kaszadbn obuwecTtsa,
BHECEHHbIe B rocpeecTp Ka3aybux obwects Poccnimnckom depepauymm, obLMNHBI KOPEHHbIX
Maslo4NCNEHHbIX HapoaoB Poccunckonm denepaumnun, a TakKe afgBoKaTCKMe nanaTbl[34].

K YHUTapHOMY TUNY IOPUONYECKNX JINL, OTHOCATCA roCyfapCTBEHHbIE N MyHULMNAJIbHbIE
YHUTapHbIe NpeanpuaTmna. IMyLwecTBO X He pacnpeneneHo no Bkjagam, nasm, akumnam.
Cpelun HUX KoOMMepYecKue npeanpuaTmsa Ha rnpaBe XO03aNCTBEHHOIO BeAEeHUSA U Ha NpaBse
onepaTMBHOIO ynpaBieHns (Ka3zeHHble NpeanpuaTms) [35].



K HeKoOMMep4YeCKUM YHUTaPHbIM OpraHmn3aundaMm OTHOCATCA CpOH,D,bI, yypexngeHnAa
(Focy,ﬂ,apCTBeHHble, MyHWULUWMMNaJibHbIE, YaCTHblE€), aBTOHOMHbIE HeKoMMep4yeckKne
opraHm3aunn, pesmrmo3Hbie opraHmn3auynni3e].

BbloeneHne TMNoBs lopuandyeckux nuy, (KoprnopaTuBHbIE N YHUTapPHbIE) - Hanbonee
cyuwiectBeHHasa Hosenna. lNpencrtasneHHas B K PO Tunosorma nocreneHHoO BXOAUT B
HaY4HYIO U MPaBoONpPUMEHUTESIbHYIO MPaKTUKY. [0N0XKNTENIbHO cnefyeT OUEeHUTb
3aKpenneHHbIn B TK PO nepeyvyeHb opraHn3aunoHHO-NPAaBOBbIX POPM HEKOMMEpPYEeCKUX
opraHmsauun. B npuHumMne, oH HOCUT UCHepnbIiBaOLWMI XapakTep. HekomMmepyeckue
opraHusauumn obnagatoT cneymasnbHON NPaBOCNOCOOHOCTLIO, TO €CTb OHU BrpaBe
3aHMMATbCA AeATEeNbHOCTbIO, MPUHOCALLEN A0X0[, €C/IN OHa COOTBETCTBYeT UX
OCHOBHOW Lefnin, AN KOTOPOW Takas opraHusaums co3gasanacb. OTU BUAbI
neATeNIbHOCTN YKa3bIBalOTCA B yCTaBax[37].

BbiBOAbI, KOTOPbIE MOXKHO CAENATb UCXOAA N3 NPeacTaBNEHHbIX CYy>XXAEHUN,
cnepyoume, PopMUpyeTCsi COBpeMEHHas TEOPUS IOPUANYECKOro NnL.a, B OCHOBE
KOTOPOW NexaT MMYLLLeCTBEHHbIE OTHOLUEHUS y4YpeanTenen (Yy4acTHUKOB) U CAMOro
IOpUONYECcKoro nLa, Kak cybbekTa npasal3s].

Bonpockl, cBA3aHHbIE C KacCumnKaumen iopnandyeckmnx nny, aBasaTCa
ONCKYCCMOHHbLIMW. BblgeneHmne Tmnos, BUO0B, OpraHU3auUnoHHO-NPaBoOBbLIX hOpM -

3TO HEe e AMHCTBEHHO BO3MOXXHadA Knaccngpumkaumnsa ropmamyecknx nmu. C ToO4KN 3peHuns
rnpaBonpuMeHEeHNs OHa NoMOraeT onpenesnnTb cogep>XXaHue NPaBoMoYUin, Y4NTbIBaAA
Tnn, BUA, opMy topmnamnyeckoro nmua. NosoXXnTtesnbHO oLeHMBaa npoucxogswme
npoueccsl peopmupoBaHus NK PO, cnegyet obpaTuTb BHUMaHUE Ha HeEOBX0ANMOCTb
rapMoOHM3aLMN 3aKOHOAATENbCTBA O pnandeckmx nmuax. OCHOBHbIM 3aKOHOM 34€eCb
noskeH 6biTb MK PO. B orpoMHOM MaccmBe cneymaibHbliX 3aKOHOB 06 OTAeIbHbIX
dhopMax lpuanvecknx any, 4oCTaToYHO onpeaennTb 0CO6eHHOCTU UX co3gaHuns,
0eATeNIbHOCTU, cofep)XaHne BHYTPUOpPraHn3aLnOHHbIX OTHOLWEHNN[39]. Kpome Toro,
HeobX0AMMO OTMCTUTb, YTO BHYTPUOPraHM3aLUNOHHbIE OTHOLWEHNSA NPUCYLLM BCEM TUMNAM
OPNONYECKMX NNL, KOPNOPaTUBHLIM, YHUTAPHbLIM. BO3MOXXHO, €CTb CMbIC/1 00paTuUTb
BHMMaHME Ha CYLHOCTb TaKUX OTHOLLUEHWNI, UX NPaBOBY NPUPOAY U BKIOYNTb UX B
npeaMeT rpa4aHCcKo-npaBoOBOro peryampoBaHus.

B coBpeMeHHbIX COLUMabHO-3KOHOMUYECKUX YCI0BUAX UHCTUTYT IOPUANYECKOro nua
BocTpeboBaH HayKon 1N NpakTUKon. Ero TpaHchopmMaLms no3BonseT 3Ha4YNTENbHO
PaclMPUTb BO3MOXXHOCTW €ro NpMMeHEHNS B peryampoBaHnm obuecTBeHHbIX
OTHOLUEHUN[40].



BbiBOAbI

FOpuanyeckoe NNLIO 3TO - OpraHu3aums, Kotopas umeeTt ob6ocobsieHHOe UMYLLIECTBO U
OoTBEeYaeT UM Mo CBOUM 00513aTeNbCTBaM, MOXKET OT CBOEro MMeHu rnpruobpeTtaTs U
OCYLLIeCTBNIATh rPaXKJaHCKNe npaBa N HecTn 0693aHHOCTU, ObITb UCTLIOM N OTBETYMKOM B

cyne.

FOpnandeckoe nnuo SBASETCHA KaTeropmen rpakaaHCcKoro npaea, Co3fgaHHOW Ans
yOOBJIETBOPEHMNS ONpenesieHHbIX peasibHblX NOTpebHOCTEN MMYLLLIECTBEHHOIO
(rpakpaHckoro) obopoTa. KOpngnyeckoe NMuUO MOXXET TakKXXe y4aCcTBOBaThb B
rpa>kKAaHCKUX, TPYAOBbIX, aAMNHUCTPATUBHbIX, FPa>KAaHCKO-NpoLeccyasibHbIX U MHbIX
MPaBOOTHOLLUEHUAX, ABJSASACh KaK NMPaBOCMOCOOHbLIM, TakK N AeeCnoCObHbIM.

NNABA 2. MPABOBOE NOJIOXEHUE IOPUAUNYHECKUX
JINL,

2.1. KomMMepiyeckue n HeKoOMMep4yeckKkue
lopuguvyeckKue aumua

Knaccnukaumsa opnonyecknx nmu MMeeT Ba)KHOE Fpa>kaHCKO-NpaBoOBOe 3HAaYEHMeE.
Bo-nepBbiX, OHa AaeT ncyepnbiBatowee npencraBneHmne obo Bcex nx pasHOBUOHOCTSAX.
Byay4n 3aKpensieHHON 3aKOHOM, OHa NUCK/0YaeT NOosAB/IEHNE NPaBOCYObEKTHbLIX
opraHmsaumm, He BXo4sawmx B Kakoe-nnbo nogpasaeneHme gaHHom Knaccngumkaumm, n
TEM CaMbIM NMPensATCTBYET MOSABNEHMIO Cpean y4acTHMKOB 060poTa HEMOHATHBLIX,
COMHUTENbHbIX 0bpa3oBaHUM (TUMNa pa3HOro poaa «PuUpm», «KOpnopaunm», «LEeHTPOB»)
[41]. [TO3TOMY B MHTEpecax BCeX y4aCTHUKOB 060pOTa 3aKOH yCTaHaB/IMBaET
NCYepnbIBaOLWWA, 3aKPbITbI NepeyYeHb BUAOB IOPUONYECKUX SINL, KOTOPbIE MOTYT
co34aBaTbCs INLWb B NPAMO NpeayCMOTPEHHbIX UM hopMax[42].

Bo-BTOpbIX, Takaa Knaccudukauma genaeT BO3MOXKHbLIM YeTKoe onpefesieHne rnpasoro
cTaTyca TOW UM NHOM OpraHn3aumn U UCKKYaeT CMeLlleHne pa3inYdHbIX Mo
topnanyecKkon npmpone opraHmM3auMoOHHO-NMPaBoOBbIX OPM XO3NCTBEHHOMN
neatenbHOCTU. Tak, «Manble NnpegnpuaTmna», nogobHo cpegHm n 6onbLLIKM, B
OENCTBUTENBLHOCTN MOTYT CYLLLECTBOBATb HE TOJIbKO B (hOpMe YHUTAPHbIX NpeanpusaTun,
HO 1 B BUOE XO03ANCTBEHHbIX 06LLEeCTB, TOBAapULLECTB U MPON3BOACTBEHHbIX
KOOMepaTUBOB, @ «COBMECTHbIE MPeanpuaTna» Nnllb B (QOPMe X03INCTBEHHbIX 00LLLECTB



NN TOBapWULLECTB[43]. Camu e «Masible» N «COBMECTHbIe» npenonpunaTmnAd ob6oCcHOBaHHO
He MPU3HalkTCAd 3aKOHOM CaMOCTOATEJIbHbIMUA Pa3HOBUAOHOCTAMU lOpnaonN4eCcKnx Jimu.

C 1 ceHTabpsa 2014 r. B cnny BcTtynua HoBbiM @3 oT 05.05.2014 r. 3@ HOMepoM Ne 99-03
«O BHOCMMOM M3MeHeHun B rnaBy Ne 4 4yacTb 1 ['pa>kgaHCKOro Kkogekca P® o npusHaHuu
YyTPaTUBLLYIO CUY OTAEsNIbHble NOJIOXKEHUSA 3aKOHOoAaTeIbHble aKTbl Poccunckom
depepaunm», KOTOpble KacaloTCA OeATEe/IbHOCTU opuandecknx nuu. NsmeHeHmns
3aTPOHY/IM CaMO onpeaeneHve pngnyieckoro nanua, 6yayTt ybpaHbl MonoXXeHuns,
onupascb Ha KOTopble opugnyeckme nuua 6ynyt 0683aHbl MMeTb CaMOCTOSATE IbHbIN
B6anaHc n cMeTy. 3aperncTpupoBaTh OpUANYeCcKoe NMLo MOXKHO ByaeT, TOSIbKO
NCNonb3ys ogHY U3 hOpPM, KOTOpble NepevyncseHsbl B 3akoHe: 3To byaeT nnbo
KopropaTuUBHOE opugnyeckoe nnuo, 1mbo yHuTapHoe (y4ypeautens dynet nmeTtb
BeLHOe NMpaBO Ha UMYLLECTBO opraHusauumn). Tak xe oTMeTUM, 4TO BONbLUNHCTBO
IOpPUANYECKUX TNL, MOTYT AeNCTBOBaTb TOJIbKO HA OCHOBaHWM yCTaBa, U HUKAKOro MHOro
OOKyMeHTa[44].

Tak, cornacHo ctaTtbe 3(7) 3akoHa Ne 99-03 o1 05.05.14 «Y4ypeguTtenbHble JOKYMEHTHI, a
TaK>XXe HauMEeHOBaHUA IPUANYECKNX NTNL, CO30aHHbIX 00 OAHA BCTYMJIEHUS B CUNY
HacTosawero denepasibHOro 3aKoHa, nogJsiexxaT NpuBeAeHUI0 B COOTBETCTBME C HOpMaMU
rnaebl 4 pa>kgaHCKoro kogekca Poccunckon ®epepaunm npm NnepBoMm M3MEHEHUN
ydypeanTenbHbIX JOKYMEHTOB TaKUX IPULANYECKUX NNL»[45]. DTO O3HAYaeT, 4TO CPOK
BHECEHUNS U3MEHEHUWN B y4YpeauTesibHble JOKYMEeHTbl 3aKOHOo4AaTesIbHO He
orpaHunymBaeTcs. Taknum obpasom, oNg pPNaNYeCcKNX Ny OTCYTCTBYIOT KOHKPETHbIE
CPOKN U3MEHEHUSA NX yYpeauTesnbHbIX JOKYMEHTOB. [la)ke Ansa Tex opraHusauun,
KoTopble bonee He cywecTByOT (3A0, OO0, OAO) CPOKN N3MEHEHUA UX Y4peanTeNbHbIX
DOKYMEHTOB 3aKOHO4aTes/IbHO He OrpaHU4YMnBalOTCA[46].

Mexay TeM, rpa>klaHCKoe NpaBo ABMSETCA CaMOW AMHAMMYEeCKOW OTpacbio NpaBa, 4To
3aTparnBaloT Tak Xe N puanydeckme nmua - U3MeHSITCa Knaccndukaumy,
006aBnsATCA N NpeKpaLlaoT CyweCcTBOBaHNSA pa3inyHblie ee hpopmbl. C 1 ceHTAbps 2014
. POCCUNCKOW 3aKOHOO4ATENbCTBO BCTPEYaeT COBEPLUEHHO HOBLIN BUA Kaccuunkaumm
topnagnyecknx nmu47] (rabnanubl 1, 2).

Tabnuua 1

KoMmMepuyeckue opuaunyeckue nmuaras]

Kopnopauuu YHUTapHbIe



FocynapCTBEHHbIE N MyHULMNAbHbIE
YHUTapHble NpeanpusTus

X038NCTBEHHbIE TOBapuLLEeCcTBa

Xo3ancTBeHHble obLecTBa

XO034NCTBEHHbIE NapTHepPCTBa

KpecTbsAHCKMe (hepmMmepcKkmne) xo3amncTea

Mpon3BoacTBEHHbIE KOOMepaTUBLI

Tabnuua 2

HekoMMepuyeckue ropuanyeckume amua

Kopnopauuwn YHUTapHbIe

®oHAbl, B TOM Yucse obecTBeHHbIE U

MoTpebutenbckme KoonepaTmBbl
6naroTBopuTeNbHbIe POHAbI

YypexneHunsd, K KOToOpbiM OTHOCAT
rocyagapcCtBeHHble, MyHULUUMaJIbHbIE N
YaCTHbIe

Ob6LLecTBeHHbIE OpraHn3aLunmn, B TOM Yuce
NoOIMTUYECKME NAPTUN U NPOGCOO3bI

ABTOHOMHbIE HEKOMMEpPYECKNE
opraHu3sauumu

Accoumnauynmm n cor3sbl

ToBapuLecTBo CobCTBEHHMKOB

PenurvnosHble opraHmnsaunm
HeOBNXNMOCTN

Ka3zaybu obuiecTBa My6nMYHO-NPaBOBbLIE KOMMAHUM



O6LMHbI KOPEHHbIX MaIOYNCSIEHHbIX
Hapo4oB

2.3. MyonunyHblie aKkuMOHepHblIe obuwecTBa

HoBasi penakums Mpa)kAaHCKOro KoAeKca NCKJIYMIa YNOMUHAHNE 0 3aKPbITbIX U
OTKPbITbIX aKLIMOHEPHbIX 06LWEecTBax, OHN 3aMeHeHbI Ha Ny6/InYHbIE N HenybIMYHbIE
aKLMOHepHble obuiecTBa. OTMETUM, YTO B YNCJI0 HEKOMMEPYECKOW OpraHmn3aunm
BKJIIOYEH: NOTpebnTenbCKuin kKoonepaTme, obLLEeCTBEHHAs opraHnu3aums, accoumaums
(cot03), TOBapuULLECTBO COBCTBEHHNKOB HEABUXMMOCTU, Ka3zadbe obLiecTBo, obLnHa
KOPEeHHOro MaslounciieHHoro Hapoaa Poccuu, oHAbl, yupexxaeHus (rocyaapCcTBeHHbIe,
MYHULMUMaNIbHbIE U YaCTHbIE€), aBTOHOMHAA HEKOMMEpPYECKas, PeInrmo3Has opraHmsauus
N Ny6MYHO-NMpaBoBas KOMMNaHUSA[49].

B NpaxpaHCKnin Kogekc BBegeHa HoBad ctaTbs Ne 50.1, noceaweHHasa peweHuto 06
yypexx4eHUAX Ipuanyeckoro nmua. Tak »xe oTMeTUM, YTO AeNCTBYIOT HOBbIE NMpaBua
peopraHusaunm n JINKBMNgaUnUn Lpuagnydecknx nmy. Hanpumep, npu peopraHnsaynm rnpwu
npaBonpeeMcTBe no BceM obs3aTenbCcTBaM 0683aHO BbITb 3aKpenseHo B NepeaaToyHOM
aKTe, a ecnu lpuandyeckoe nnuo dygeTt NTMKBUAMPOBATLCA, TO BCe gonrn obasaHbl byayT
ObITb MOMIHOCTbLIO YMAA4YeHHbIMU (eCM HEQOCTATOYHO UMYLLLECTBA OpraHmn3aummn npm
NNKBUAALNKN, TO BO3MOXHO TOJIbKO B (hopMme BaHKpPOTCTBA). Y4YpeanTenbHble LOKYMEHTHI,
a TakK>Xe HavMeHOBaHWA rpunagndecknx nuu, cosgaHHbix o 01.09.2014, nognexat
rnpuBeneHNo B COOTBETCTBME C HOBbIMUM NpaBuiamMuy Npu NepBoM U3MeEHEHUN
ydypeaouTesibHbIX JOKYMEHTOB. Te AOKYMEHTbI, B KOTOPbIX NCMNOJIb30BaJIoCb CTapoe
HanMeHOoBaHMe, CBOEN CUJIbl HE NOTepPSAIn[50].

My6anYHbIMM NPU3HAOTCA aKLMOHEPHbIE 00LLEeCTBa, KOTOPbIE OTPbLITO pa3MeLwarT Uin
Xe obpawiatoT CBOM akuMuM B MNoOJsib30BaHWeE Apyrum nnuam. Henybnm4yHble HaobopoT:
akumm obpawlaroTcs TOIbKO Mexxay YieHaMmu obLecTBa UM TONIbKO MeXAay
yuypeantenamu. OctanbHble OO0 (O6wecTBO C OrpaHNYEHHOW OTBETCTBEHHOCTLIO) U AO
(akunoHepHoe 0bLwecTBO) ABAATCA KOMMEPYECKNMUM KOPMOPaTUBHLIMU HEMYDIMYHBIMUA
opraHusaumamm (cornacHo naparpady 2 rnasy 4 'K PO, roe onuncaHo, 41o OO0
OTHOCUTCHA K KOMMepYeCKUM KopropaTUBHbLIM OpraHmsaymsam u ctaTtee 66.3 K, roe
3aKpenaeHo, 4TO AaHHasa opraHm3aumnsa anseTca Henyban4HbIM NLOM) [51].



CnncokK n3MeHeHun B Kaccumnkaumm He 3aKaH4YMBaEeTCAa pa3fesieHNeM X039NCTBEHHbIX
obuwecTB Ha NnybanyHble N HenybanyHbie. Tak, BCe lopuanyeckne nuua dbinm pasgeneHsl
Ha COBepLUEeHHO HOBbIN /19 POCCMNCKOro 3aKoOHO4AaTeNIbCTBa KPUTEPUW: KOpnopaTUBHbIE
N YHUTapHble opraHm3ayum (ctatbsa 65.1 T'K PD). K KoprnopaTUBHbLIM OTHOCATCS Takue
opraHmsaumu, y4peontenm KoToporo CTaHOBATCS ero y4acTHUKamu, npmobpeTaoT
MpPaBo YEeHCTBa U Y4acCTBYIOT B XXU3HU IOPUANYECKOrr0 NMua. B ocTanbHbIX CyvYaax
(korga y4ypeauTenb He npuobpeTaeT NpaBa Y1EHCTBA U HE CTAHOBUTCSA YHYaCTHUKOM)
topnamnyeckoe NmMuLo CTaHOBUTCA YHUTAPHbIM[52].

CornacHo naMeHeHusaM, BHeCEeHHbIM B 3aKOHO4aTeNbCTBO B 2014 r. 3apeructpupoBaTb
opnanYecKoe JIMLO MOXKHO, TOJIbKO UCMOJb3YySA 04HY U3 (DOPM, KOTOpPbIE NMepevuncsieHbl B
3aKoHe: 3To byageT nnmbo KoprnopaTUBHOE Opnanyeckoe nmuo, nmMbo yHnTapHoe
(ydypeouTtenb byoeT nmMeTb BELHOE MPaBO Ha MMYLLECTBO OpraHm3aunn). Tak xe
OTMETUM, 4TO 60bLUINHCTBO IPUONYECKNX NINL, MOFYT OEeNCTBOBaTb TOJIbKO Ha
OCHOBaHUM yCTaBa, N HUKAKOrO MHOIMO OOKYMEHTa.

SAKNMIOYEHUE

FOpuanyeckoe NULIO 3TO - OpraHn3aums, Kotopasi umeeT obocobsieHHoe UMYLLLECTBO U
oTBeYaeT MM Mo CBOMM 0043aTesIbCTBaM, MOXXET OT CBOEro MMeHN nNpuobpeTaThb U
OCYLLECTBAATb FPpakAaHCKMe npaBa U HeCTU 0653aHHOCTHN, ObITb UCTLLIOM N OTBETHYMKOM B

cyne.

FOpnandeckoe nnuo SBNSETCHA KaTeropmen rpa>4aHCcKoro npaea, Co3faHHoOW ans
yOOBJIETBOPEHNS OnpeaenieHHbIX peabHbiX NoTpebHOCTEeNn NMYLLECTBEHHOIO
(rpakgaHckoro) obopoTa. KOpngnyeckoe NmuUo MOXXET TakKXXe y4aCcTBOBaThb B
rpa>k4aHCKNX, TPYAOBbIX, aAMUHUCTPATUBHbIX, FPa>KAaHCKO-MPOoLEeCCYalibHbIX U UHbIX
MPaBOOTHOLLUEHUAX, ABMIAACH KaK MPaBOCMOCOOHbLIM, TaK N AeeCnoCOOHbIM.

tOpmnandeckme nuua noapasfensaoT Ha KoprnopaTuBHbIE U YHUTapHble. O6obLlatowmi
MPU3HaAK KOPNopaTMBHbIX OTHOLWEHNI 3aKJl04aeTCa B TOM, YTO OHW OCHOBaHbI Ha
YNIEHCTBE B TOMN NN MHOW KOPMNOPaTUBHOM OpraHm3aunm, To eCTb 3TO
BHYTPUKOPMNOPAaTMBHbIE OTHOLLUEHWUS, OHMN BO3HUKAIOT C LEJblo yNpaBieHuns
Koprnopauuven.

B cootBeTCcTBUMM C TK PO K KOpnopaunsaM OTHOCATCH KOMMep4Yeckne n HekoMmmMmepyeckue
opraHu3aumm onpeneneHHbIX OpraHM3auMOHHO-MPaBOBbIX (POPM: XO3ANCTBEHHbIE
ToBapuLiecTBa (MosHble N Ha Bepe); obLecTBa C OrpaHNYEeHHOW OTBETCTBEHHOCThLIO,



aKumMoHepHble obuwecTBa (NybnndHbie n Henybnn4dHble). «Ac4esno» n3 MK PO obuiecTso ¢
[OMNOSIHNTENIbHON OTBETCTBEHHOCTbI0. K KOPropaTUBHBIM KOMMEPYECKUM I0pnan4eckmum
JIMuaM OTHOCUTCH KpecTbsaHCKoe (thepMepcKoe) X035MCTBO, co3gaBaeMoe B hopme
NPoOn3BOACTBEHHOr0 KoornepaTmnea NN XO03ANCTBEHHOI 0 TOBapuULLLEeCTBa.

K HeKOMMepYeCKM YHUTaPHbIM OpraHn3aLmnsM OTHOCATCS QOHAbI, YYpex AeHUs
(rocynmapcTBeHHble, MyHULIUMasIbHbIE, YaCTHbIE), aBTOHOMHbIE HEKOMMepYeckune
opraHu3auumn, pennurno3Hbie opraHmn3aLunm.

CornacHo naMeHeHusaM, BHECEHHbIM B 3aKOHO4AaTeNbCTBO B 2014 r. 3apernctpupoBaTb
topnanyeckoe Lo MOXXHO, TOJIbKO UCMOJIb3YS OOHY U3 (hOPM, KOTOpPbIE NnepedvYncsieHbl B
3aKoHe: 3710 byaeT nnmbo KoprnopaTUBHOE Opnanyeckoe nmuo, nmMbo yHntTapHoe
(yuypeoutenb bygeTt nmeTb BewHOE NpPaBo Ha UMYLLECTBO opraHu3saumnmn). Tak xe
OTMEeTUM, 4YTO BOJIbLUNHCTBO PULANYECKNX NINL, MOTYT OENCTBOBATb TOJIbKO Ha
OCHOBAHMWM yCTaBa, N HUKAKOro MHOIro LOKYMeHTa.
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